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Nonconformities

A lot, structure, use, sign, or 
site feature that was legally-

established but that no longer 
complies with the code
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Grandfathering 

Granting an exception from 
new laws - the nonconformity 
is treated in accordance with 
prior laws, rather than the 
new ones
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Permission

Permitted to remain, but 
encouraged to comply or be 
removed
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Incremental 

Improvement 

Allow change - provided there 
is a decrease in the degree of 
nonconformance
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The 
Stages
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Dealing with 
Nonconformities



Continuation
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● Encourage maintenance

● Require proof of validity (owner responsibility)

● Clarify impact of changes in ownership or 

tenancy



Enhancement (aka Alteration)
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● Allow ‘strengthening’ for safety

● Allow elevating above BFE or floodproofing

● Unhinge environmental improvements (like SCMs) from 

nonconforming status

● Consider requirements for additions/expansions



Replacement
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● Often prohibited unless renders full compliance

● Distinguish between voluntary vs. casualty

● Differential replacement provisions for residential are common

● Consider allowing nonconforming replacement if upgrading 

(e.g., manufactured homes)

● Signage (in the post-SB-607 world)



Conversion
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● Conversion of one nonconforming 

use to another = use variance?

● What about re-subdivision of a 

non-conforming lot?

● What about moving a structure?



Amnesty
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● Useful for identifying “shadow” 

nonconformities

● A “path to legitimacy”

● Could include requirements or 

incentives for increasing the 

degree of compliance

● Must include a max.

duration



Abandonment
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● What rules apply when a nonconformity is stopped?

● Distinguish between ‘cessation’ and ‘abandonment’

● When does cessation occur? (focus on what you can prove & 

track, like water use or electricity)

● Consider differential abandonment terms by use type

● Avoid partial or proportional abandonment rules



Removal
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● Define what “removed” means

● If removed, no re-establishment is permitted

● Removal can be voluntary, post-casualty, or mandatory

● Distinguish between removal and replacement

● Not uncommon to require nonconformity removal as part of a 

SUP or conditional rezoning decision



Amortization 16

● NCGS §160D-912(o) “Nothing in this section shall limit a local 

government's authority to use amortization as a means of 

phasing out nonconforming uses other than off-premises 

outdoor advertising”

● May not use amortization to accomplish a ban on protected 

uses

● Can this authorization be extended to nonconforming 

structures, signs, or site features?



Amortization 17

● Must establish a compelling public purpose and indicate how 

the rules are narrowly tailored

● These standards amortize the value of a nonconformity over a 

set period of time, and when the value of the nonconformity = 

$0, then the nonconformity must be removed

● Time periods are typically 3-5 years, though could be longer

● Requires affirmative notice before commencement



Addressing 
Site Features

03
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Off-street parking
Landscaping
Exterior lighting
Screening & fencing
Open space
Signage
and sometimes Design standards

Nonconforming 
Site Features
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•Seldom do all sites 
comply with all site 
feature requirements

Full compliance requirements 
can disincentivize redevelopment 
and incremental improvement

How to avoid these disincentives 
without creating over-
complexity?
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Limit site 
feature 
Compliance 
requirements

Changes in use Type

Demolition & 
reconstruction

01

02

Additional Lot Coverage 
(above a threshold)

Alterations Exceeding 
an AV threshold 
(suggest 75%+)

03

04
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• Don’t forget about outdoor activity areas

• Include an exception for 

physical impossibility

• Scale compliance with infrastructure 

retrofit based on project scope
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04
Managing your Grief
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Tips & Tricks

● Limit further subdivision of non-conforming lots unless the subdivision 
increases conformity

● Avoid establishing bifurcated zoning district boundaries
● Recognize that governmental acquisition of land ≠ nonconformity
● Include clarity on use separation standards

(existing separation requirements are not rendered nonconforming by
subsequent development within a separation boundary)

● Calibrate your greenway, sidewalk, and infrastructure retrofit requirements
to avoid disincentivizing small-scale redevelopment

● Do not retrofit design standards on additions or expansions
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● On-premise signs may be relocated anywhere 
on the site provided the size does not increase 
and they comply with the rules in place AT THE 
TIME THE SIGN WAS CONSTRUCTED

● A local government may only require removal 
of a sign subject to monetary compensation

SB607
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chad@codewrightplanners.com

QUESTIONS?

Answers to related questions emailed by 
Friday 8/16/24 will be transmitted on 
Monday via ncazo@listserv.unc.edu

CodeWright
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