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PERMIT CHOICE,
EXPIRATION,

& VESTING



BASICS
 Purpose
 Relationships
 Background Issues
 Recommendations

APPLICATION
 Questions
 Answers
 Discussion
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What is the purpose for 
permit choice, vesting, 
and expiration 
standards?

Fairness.



 PERMIT CHOICE
Protects applicant from rule 
changes after application but 
before decision*

 VESTED RIGHTS
Protects applicant from rule 
changes after approval but 
before completion*

 EXPIRATION
Protects community from 
failed applications or 
unproductive resource 
consumption*

* (sometimes but not always)
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What is the relationship 
between permit choice, 
vesting, and expiration 
standards?

Timing.



 PERMIT CHOICE
Only applicable before a 
decision is made*

 VESTED RIGHTS
- Only applicable after a 
decision is made
- Does not continue after 
approval vacated or expired

 EXPIRATION
Vested rights limited by 
expiration but expiration not 
always limited by vested 
rights

* (sometimes but not always)
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RELATIONSHIP

• Vested Rights Limits 
Imposition of New 
Rules Only

• Permit Choice is Not 
Vested Rights
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• Approval of Vested Rights 
has No Impact on 
Expiration Provisions

(???)
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PERMIT CHOICE



• Applicants may decide which 
rules to follow if the rules are 
changed after an application 
submittal but before decision

• Issues:
1. “filed” versus “submitted”
2. multi-permit developments
3. original civil action
4. application upon appeal of denial
5. loss of permit choice
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1. Distinguish between “filed” vs. 
“submitted”

• Establish application completeness review 
and criteria

• Application not “submitted” until complete
• Permit choice only available for submitted 

applications
• Require applicant to identify, in writing, 

which rules they chose to follow if using 
permit choice
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2. Multi-Permit Developments
• If permit choice applies, applicant can 

select the rules to follow for each and 
every permit required for a single 
development

• Permit choice option only available for 
related permit applications filed within 
18 months of the initial permit approval

• Erosion control or sign permits are not 
initial permit approvals

• Related permit applications filed more 
than 18 months after initial permit 
approval are not subject to permit 
choice
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3. Original Civil Action
• Applicant may appeal failure to follow 

143-755 or 160D-108(e) directly to 
Superior Court

• Courts are directed to expedite such 
cases and award attorney’s fees if the 
appellant is successful

4. Appeal of Permit Denial*
• In cases where a permit denial or illegal 

condition of approval is successfully 
appealed to the courts, the applicant 
may then use permit choice

* (Not applied to appeal of legislative decisions)
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5. Loss of Permit Choice
• Occurs if applicant places 

application on hold for 6 months or 
longer

• Occurs if applicant fails to respond 
to staff comments or provide 
reasonably-requested additional 
information after 6 months or more

• If application is restarted after 6-
month period, permit choice option 
is lost and all permit applications 
are subject to the rules in place at 
time of re-submittal
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Recommendations
1. Include language on permit 

choice in your code
2. Distinguish between filed and 

submitted applications
3. Incorporate application 

completeness rules
4. Require applicant to identify 

which rules they intend to use 
(particularly for multi-permit 
applications)

5. Clarify that failure to respond to 
requested information for 6 
months or more shall constitute 
application withdrawal
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VESTED RIGHTS



• Prevents applicants from having 
to comply with changes to 
development rules for a 
specified period of time after 
approval

• Issues:
1. murkiness regarding vesting 

duration
2. differential vesting timeframes
3. unique rules for SSVPs
4. common law vesting
5. determination of vested status
6. modifications to prior approvals
7. exceptions

16



1. Murkiness Regarding 
Vesting Duration for 
Development Permits

• §160D-108(e) sets development 
permit expiration for development 
permits but is silent on vested 
rights duration

• It extinguishes vested rights if 
work is voluntarily discontinued 
for a period of 24 months – if 
work is not voluntarily 
discontinued, then ??

• 24-month period suspended 
during appeals and litigation
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1. Murkiness Regarding 
Vesting Duration for Building 
Permits

• §160D-1111 sets out building 
permit expiration if not 
commenced or discontinued but 
is silent on vested rights duration

• §160-108.1(e) says building 
permit does not expire if part of a 
Site-Specific Vesting Plan that is 
still within its vesting term
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2. Differential Vesting 
Timeframes
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APPROVAL TYPE VESTED RIGHT 
DURATION

Building Permit ? *
Development Permit ? **
Site-Specific Vesting Plan
(SSVP)

2 years 
(up to 5 years total)

Multi-Phase Development 7 years from approval of 
site plan for initial phase

Development Agreement As identified in agreement
* There are parameters on permit expiration for failure 
to commence or delay; and no expiration if part of a 
SSVP still under its vesting term
** Vested rights expire upon a 24-month intentional 
and voluntary delay



3. Unique Rules for Site-
Specific Vesting Plans (SSVP)

• Must identify which approvals 
amount to a SSVP, or they all do*

• List of features the SSVP must 
address to convey the type and 
intensity of use

• Basic vested rights duration of 
two years, but may be increased 
up to five years

• Requires a public hearing with 
public notice

* (almost all, not a variance)
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4. Common Law Vesting
• Applied in addition to/in-lieu of 

statutory vesting
• Relies on an “affirmative 

governmental act”
• Applicant must show substantial 

expenditures made in good faith 
(based on the affirmative 
governmental act)

• Applicant must show how 
detrimental impact will result 
from compliance with new rules

• No hard and fast rule regarding 
vesting timeframe*

* (must be “reasonable”)
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5. Determination of Vested 
Status

• Vested rights run with the land 
(except when they don’t)

• Local governments must provide 
for a process for a person to 
claim vested rights (under 
statutory or common law 
grounds)

• Process is similar to a 
determination and is appealable 
to BOA

• Applicant may skip the 
determination, the appeal, and 
proceed directly to Superior Court 
with an original civil action
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6. Modifications to Prior 
Vested Rights Approvals

• Vested rights allow an applicant 
to proceed in accordance with an 
existing approval – modifications 
are typically subject to new rules

• A site-specific vesting plan and 
any applicable conditions may be 
amended following the guidance 
for minor and substantial 
modifications

• There is less clarity on the ability 
to amend (extend) the duration of 
vested rights
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7. Exceptions to Vesting Rules
• An owner may consent (in writing) to 

new rules
• An owner receives compensation 

(including interest) for all costs, 
expenses, and losses incurred by 
removal of vesting status 

• State or federal law changes override 
the vested rights*

• The vested right approval is based on 
inaccurate information or 
misrepresentation*

• Compliance with a SSVP would pose a 
serious threat to public health safety or 
welfare*

* (requires a decision, via ordinance, 
following publicly-noticed evidentiary hearing)
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Recommendations
1. Include a section on vested rights 

in the development rules
2. Establish a maximum vested 

rights term for development 
permits and allow an extension via 
administrative review

3. Include a determination process 
for applicants to claim vested 
rights in cases where it is unclear

4. Define the types of approvals that 
constitute a site-specific vesting 
plan (SSVP)
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Recommendations (con’t)
5. Allow  an automatic 2-year vesting 

term for applications that equal a 
SSVP (provided the approval 
process includes a noticed public 
hearing and decision by elected 
officials)

6. Establish a vested rights 
certificate process (with a noticed 
public hearing and decision by 
electeds) for applications that 
equal a SSVP but that do not 
include a public hearing

7. Use the vested rights certificate 
process for consideration of SSVP
vesting term requests exceeding 2 
years 
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Recommendations (con’t)
8. Define and recognize the 

distinctions between a SSVP and 
a multi-phase development plan

9. Consider an annual administrative 
certification procedure for 
developments with vested rights 
approved subject to conditions of 
approval
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EXPIRATION



• Rights to pursue a development 
approval are terminated for 
taking an action that is 
prohibited, for failure to take a 
required action, or for failure to 
comply with a specified 
timeframe

• Issues:
1. relationship between vested 

rights and vacated approvals
2. murkiness regarding 

development permit expiration 
after substantial commencement

3. building permits and SSVP
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1. Relationship between Vested 
Rights and Vacated Approvals

• Vested rights remain in affect only 
while the permit is valid

• Failure to take an action (like 
recording a plat) or taking a 
prohibited action (like violating a 
condition of approval) vacate an 
approval

• A permit with a vacated approval 
has no vested rights
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2. Murkiness regarding 
development permit expiration 
after substantial commencement

• §160D-108(d) – development 
permits expire one year after 
issuance unless substantial 
commencement has occurred

• Unclear if a development permit can 
ever expire once substantial 
commencement has taken place

• Vested rights for a development 
permit expire if the development 
work is uncompleted and is 
intentionally and voluntarily paused 
for at least 24 months

• Unclear if vested rights expiration = 
development permit expiration
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3. Building Permits and Site-
Specific Vesting Plans (SSVP)

• §160D-1111 - Building permits 
expire in 6 months (or less) if work 
has not been commenced

• Building permit expires if work is 
discontinued for 12 months

• Unclear if a building permit can 
ever expire if work has 
commenced and is never delayed 
by 12 months or more

• §160D-108.1(e)(3) – Building permits 
associated with a SSVP shall not 
expire during the vesting term of the 
SSVP
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Recommendations
1. Include expiration clauses in permit 

procedures where an action must be 
taken

2. Add expiration clauses for failure to 
achieve substantial commencement 
or for failure to maintain substantial 
progress and allow extensions for 
good cause

3. Include a blanket expiration clause 
that tolls expiration time periods or 
actions in cases of appeal or litigation

4. Ensure the building permit procedure 
recognizes the special expiration 
considerations for SSVP

5. Define substantial commencement 
and progress
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QUESTIONS AND 
ANSWERS (??)

1. Permit Choice
2. Vested Rights
3. Expiration
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QUESTION ONE
• I have permit choice for a 

development that requires three 
different permits.  

• I have gotten two of the three permits 
I need. 

• It’s been 19 months since the initial 
approval. 

• Do I get to choose which development 
rules apply to my 3rd application?
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QUESTION TWO
• I have been building a two-phase 

development for the last 16 months 
and I have one more phase to do.

• My community changed the rules 
after initial application was filed, so I 
can use permit choice.

• The community’s prior ordinance had 
a ten-year vesting term for 
developments like mine.

• Can I use permit choice to follow the 
vesting term in the prior ordinance?
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QUESTION THREE
• I have a multi-permit application 

subject to permit choice.
• I just got the initial approval.
• I want to use the old rules for the 

1st required permit.
• I like the new rules for the 2nd

required permit.
• I have to use the old rules for the 

3rd required permit in order to make 
the development profitable.

• Can I do that?
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QUESTION FOUR
• I have permit choice for my multi-

permit application, but its been 19 
months since the initial approval.

• What if I can’t meet the standards 
applicable to my 3rd permit 
application because of the way the 
development is configured based on 
the prior two permits?
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QUESTION FIVE
• My development permit is approved 

but I failed to record an order as 
required.

• Now the permit approval has been 
vacated.

• The rules changed since my initial 
application approval.

• Will an identical application be vested 
from the new rules?
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QUESTION SIX
• I started the work permitted by my 

development permit approval, but 
then I paused for 24 months, am I 
still vested?

• What if I paused for 25 months?
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QUESTION SEVEN
• I want to modify my development 

permit after it was approved.
• The rules changed after it was 

approved.
• Will my modified application be 

vested from the new rules?
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QUESTION EIGHT
• I got an approved development 

permit and I have achieved 
substantial commencement.

• As long as I take all required actions 
and don’t delay for any single period 
longer than 24 months, can my 
development permit be vested 
forever?
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QUESTION NINE
• I started work on my development 

permit approval and reached 
substantial commencement.

• Then I had to pause for 25 months to 
go on my cruise of the world.

• Did my permit expire after 24 months?

• What if my cruise was only 1 month, 
but I got COVID and was in the 
hospital for 24 months?
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QUESTION TEN
• Can I revise my code to include a 

maximum duration for a permit to be 
completed?

• Even if work on the permit has 
substantially commenced?
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QUESTION ELEVEN
• Can I revise my code to include 

vesting terms for site-specific 
development plans and multi-phase 
developments that exceed 5 or 7 
years respectively?

• Can there be a limit on vested rights 
terms for development permits?
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OTHER QUESTIONS?

OTHER ANSWERS?



Thanks to NCAZO,   
NCSOG, the 

NCGA, and 
everyone who 

participated!!
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